Minutes of the New Market  

Town Council Meeting

September 21, 2009

7:30 pm


The New Market Town Council met in the Council Chambers of the Arthur L. Hildreth, Jr. Municipal Building on Monday, September 21, 2009 with the following members present:  Larry Smith, Mayor, John Blosser, Vice Mayor, Ripley Click, Harry Durrett, Eddie Litten, Gary Comer and Troy Fadeley. 

Town Attorney – Jason Ham

Town Manager – Chris Boies

Town Clerk – Jeanne Rinker

Visitors and Press – See attached sheet


Mayor Smith called the meeting into session and established that a quorum was present.  The Pledge of Allegiance was recited in unison.

Approval of the Agenda


Mr. Boies announced, “Mr. Mayor, I ask for 3 additions to the agenda.  I would ask that we add action item number 4 which would be discussion and consideration of a request from the New Market Chamber of Commerce to waive the Itinerary Merchant’s Fee, use of the Town parking lot with the electricity, use of the sidewalks on Congress Street, and 2 Portajohns for October 24th and 25th, 2009 for New Market Autumn Days.  I also ask for action item number 5, which would be discussion and consideration for the Funding Agreement between the Virginia Resource Authority and the Town of New Market for the $3.6 million in stimulus funds the Town received for the force main and pump station project. I would also ask to add a closed session to consult with legal counsel regarding specific legal matters requiring the provision of legal advice by our attorney as authorized by section 2.2-3711(A)(7) of the state code.  The subject matter is annexation/Shenandoah County.”  Mr. Litten moved to amend the agenda accordingly and Mr. Comer seconded the motion which passed unanimously.
Consent Agenda


Mr. Boies stated that there was a small change to the August 17th 2009 minutes.  On page 8 of the minutes, thanks to Mr. Click who caught the error, in the second to last paragraph, it should say 7:58 pm and not 6:58 pm; and in the next paragraph, which is the last paragraph on page 8, it should be 8:21 and not 7:21.  Mr. Comer made a motion to approve the consent agenda, which included the amended minutes of the August 17th Council meeting and the financial statements for August, 2009.  Mr. Fadeley seconded and the motion passed unanimously.
Public Hearing


Mr. Boies opened the public hearing with the following statements:  “This public hearing is required as part of our next grant application through the TEA-21 program.  This is for the downtown Streetscape Project.  This year’s request would represent phase 5 of the project, which is on Congress Street between Lee and Stuart Streets.  Our engineers have estimated this section to cost around $485,000.  A 20% match is required from the locality.  To date we’ve been awarded $908,000 for this $2 million project, and we’re planning to apply for at least one more phase of the project.  As you all know this has been well discussed at public meetings.  The project involves new sidewalks, new street trees, streetlights, benches, new trash receptacles - basically redo the streetscape in a five block section of downtown.  There’s a resolution that’s also on the agenda that’s required as part of the grant application.”

There were no public comments so Mayor Smith asked for a motion to close the public hearing.  Mr. Comer moved to close the public hearing and Mr. Blosser seconded.  The motion passed on a voice vote of ayes (6) nays (0).
Citizen Comments and Petitions


The first citizen to comment was Sonny Mongold who lives in Pleasant View Subdivision.  He stated, “I’m here to speak about the group home being planned in Pleasant View Subdivision.  In the early 1960’s a tract of land south of New Market
which was a part of the John Miller farm was subdivided into Pleasant View Subdivision.  The following terms were incorporated into the conveyance of the tract of land known as Pleasant View Subdivision and all deeded lots of the said property.  Some of them were: ‘There will be no buildings used for hospitals, boarding houses, asylums or business use’, just to name a few.  In the early 1970’s the Town of New Market annexed the subdivision.  It is the understanding of myself and the residents of Pleasant View Subdivision that these terms would still apply after being annexed into the Town of New Market.  Myself and the residents of Pleasant View Subdivision had to find out that a home at 9957 Congress Street has been purchased for a group home through a source other than Town government.  I would hope that the Town of New Market would specify or clarify any future annexations what terms they will enforce and what the taxpayers will have to pay out of their own pocket in addition to the Town of New Market taxes to protect their property rights.”


“I want to make one thing clear here.  I’m not opposed to a group home and I applaud the people who do this kind of work.  But I would ask each and every one up there –put yourselves in our position.  What would you do?  That’s what I’m asking and I’m sure that’s what most of the citzens behind me are going to ask you.  What would you do if you were in our position?  Would you sit back or would you act?”  

Town Attorney Jason Ham made the following statements:  “I made some copies of this law, but basically the Town cannot do anything about this.  The Code of Virginia, section 15.2-2291 says ‘Zoning ordinances for all purposes shall consider a residential facility in which no more than 8 individuals with mental retardation, mental illness or developmental disabilities reside, with one or more resident counselors or other staff persons, as residential occupancy by a single family.’”

“What that means is that our Town zoning ordinances, (and obviously Pleasant View Subdivision  is zoned to allow single family homes), by law, not New Market’s Law but the Virginia State Code that we are always subservient to, says you can’t stop, forbid, touch, ‘fiddle with’ a group home that fits this definition.  Basically that’s the end of what New Market can and cannot do. If we allow single family homes we also have to allow group homes.  The State has taken away from your Council members the ability to do anything about it. I’m not a politician so I don’t know what they would or would not do, but that’s something they cannot do.  You rose the issue of restrictive covenants. Basically, a restrictive covenant is a private contractual matter between subdivision members and whoever is not abiding by the restrictive covenant.  If New Market were to sue somebody on a restrictive covenant, it would be immediately thrown out of court for a lack of standing because they’re not a property owner.  New Market cannot stop a group home is what it boils down to.  Annexation does not have any bearing whatsoever on a restrictive covenant.  That section of the state code that I read to you applies to Shenandoah County too.  So if your subdivision had not been annexed by the Town the same rule would still apply.  I’m willing to answer any questions you might have in response to any of this.”


Mr. Mongold asked, “When was this code enacted?” 

Mr. Ham stated it was originally enacted in 1990 but was changed as recently as this year.   

Mr. Mongold stated, “So it was enacted after 1965 when this subdivision was born.  So in the future, if people want to go out and buy a piece of property, then 15 or 20 years later the State comes along and decides they want to do something else, our hands are tied.  Is that right?”

Mr. Ham said “yes”.


Mr. Mongold continued, “Well we’ve got a little problem here.”

Mr. Ham stated, “You might have a problem, but I want to make it clear that this is not something New Market enacted.  New Market is allowed to do things that the Virginia General Assembly says it’s allowed to do and it’s not allowed to do things that the Virginia General Assembly says it’s not allowed to do.  And the General Assembly, for whatever reason, has decided that group homes are sacrosanct, and you shall allow them to be in a place where there are otherwise single family homes.  It’s an odd provision but it’s been around for quite a long time.”

Mr. Mongold asked, “Who has to approve the permit for that to be in the Town of New Market?  They have to have a business license, don’t they?”

 
Mr. Ham replied, “I guess the Town would make that approval, but this doesn’t allow us to throw up roadblocks like that.  It’s pretty clear.”


Mr. Nevin Dellinger came to the podium and began, “I’ve heard your answers, sir, but I don’t necessarily agree with all of them.  You may be right but sooner or later we’re going to find out who is right.”


Mr. Ham interjected, “Let me also make it clear that New Market doesn’t have a dog in this fight.  We don’t know who’s right,  but again the legal answer is ‘We can’t do anything about it’.”


Mr. Dellinger asked, “Who’s ‘we’?”


Mr. Ham replied, “The Town of New Market.”


Mr. Dellinger continued, “We’re not here for a dog fight necessarily.  We’re here to talk about the issue.  A lot of what I had to say is a repetition of what Sonny just said.  I bought the first lot in the subdivision in 1964.  These covenants were in there at that time.  The Town did not own that subdivision at that time.  They annexed it later.  Now one would think that if the Town decided to annex a piece of land that had deeded covenants on it, they would have to accept those deeded covenants.  And I’m not sure that that’s not arguable to the state.  You have your opinion and this group of people here I think has theirs.”


Mr. Ham interjected at this point, “New Market has not invalidated any of your restricted covenants by New Market’s actions.”

Mr. Dellinger stated, “They’re not supporting it either.”

Mr. Ham replied, “They’re not allowed to support it.  If New Market files a lawsuit on behalf of you, it will be thrown out of court for lack of standing.”

At this point Mr. Dellinger read a letter written to Mr. George Jetter, who plans to open the group home, from Suzanne Thomas, attorney for the residents of Pleasant View Subdivision.  The letter was dated September 15, 2009.  In summary, the letter stated that the deed covenants prohibit locating a group home within the subdivision, the covenants do not expire, and they are enforceable by the property owners.  Mr. Jetter was warned that if he proceeded with his plans to open the group home it was most likely that the property owners would undertake legal action to stop the violation of the deed covenants.


Addressing Mr. Ham, Mr. Dellinger stated, “That’s another legal opinion and I hope you respect some of that, sir.”

Mr. Ham replied, “Let’s be clear here. Assuming that the restrictive covenants are as she described, I agree with everything that she wrote.”


Mr. Boies then entered the discussion with the following comments:  “Mr. Dellinger, your legal counsel has told you that it’s enforceable by the property owners.  She did not say it’s enforceable by the Town of New Market.”  

Mr. Dellinger countered with “We’re not asking the Town to enforce it.  We’re down here to see who can enforce it. Of course we would like to ask why, if you have covenants in deeds and the Town is knowledgeable of these facts, why would you, if somebody came to you and asked for a permit for this type of use, knowing that it’s not right, why would you grant that permit?”


Mr. Boies replied, “Because covenants are not enforceable by the Town of New Market, as Mr. Ham has stated.  They’re enforceable by the property owners.  Our Legal counsel agrees with your legal counsel that it’s a property owner issue and you all may have a case to go to court with, but the Town Council of New Market cannot make that case, because it will be thrown out of court on the very first day because we don’t have standing because we’re not a property owner.”


Mr. Dellinger continued, “Nowhere have I asked the Town to make those decisions.  We’re here explaining our position right now.”


Mr. Boies said, “Oh, okay.”


Mr. Dellinger continued, “My question to you was, if the Town was knowledgeable that such covenants were in a deed, and I know that the Town is knowledgeable because I have presented them to many members of this Council and the last time I think I presented them to you, Chris.  (Mr. Boies agreed) Now the only thing I’m saying, and asking, is if you’re knowledgeable of these covenants, why aren’t we….. most people did not know this was happening, quite frankly. Most people did not know it.  And just this evening I found out this is happening a second time in our subdivision.  Now you don’t have to admit it or deny it.  I can have somebody testify that that’s a fact right now. They’re sitting in this room.  So this thing can proliferate like you would not believe.  This is something that has polarized this town to the extent that I have never seen it polarized, and I’m 78 years old and have lived here all of my life.  But I can tell you that it’s going to make some bad feelings.  Now I was hoping that Mr. Jetter would be here because I would like to address him personally, knowing the discontent and the ill feelings that this is going to create, why he would attempt to do this.  I understand you’re saying he has the right.  We’re going to have that proven.  I can’t understand why anyone would do this.”


Mr. Boies interjected, “We haven’t said that.”


Mr. Ham added, “We did not say he had the right to do this nor did we say he did not have the right to do this.  I haven’t read the restrictive covenants.  What we said was that New Market cannot, by law, enforce the restrictive covenants.  We cannot do that.  And number 2, this other zoning law that I read to you, prohibits New Market from treating this group home as anything other than a single family home.”


Mr. Dellinger retorted, “I have read that.  We’re off the subject of zoning.  What we’re discussing now is covenants.”


Mr. Ham continued, “We’re telling you that the Town of New Market cannot enforce the private restrictive covenants.  And New Market cannot treat this property as anything other than a single family home.  That’s all we’re saying.”

Mr. Dellinger replied, “Okay.  A question,  Mr. Ham.  The Town does not enforce these covenants.  Who does enforce them?”


Mr. Ham reiterated that the property owners enforce them.


Mr. Dellinger said, “Okay.  We’re the property owners.  The majority of the people here are the property owners.  We do have an attorney and you know that.  And she’s going to represent us, and I think very fairly.  So if that’s the case, you tell us that we have to do it and we will attempt to do it.”


Mr. Ham stated, “That’s what you have to do.  Start the correct process by trying to negotiate.  Assuming that the restrictive covenants are as she described, I agree with that letter.”


Mr. Dellinger concluded, “Basically that’s all we have to say.  I know that a lot of people that I’ve talked to are very concerned.  Some did not even know that this was going on.  And that goes back to what I was saying.  When the Town knows that this thing – somehow don’t you think that the people in these subdivisions – this is going to affect a lot of subdivisions in this town. Ours is not the only one.  It must be, what, 5 other subdivisions in this zoning area.  And I know some of them that are very concerned.  Some are in here tonight, I know.  This is not going to be an easy matter.”  

Mayor Smith entered the discussion with “So one of the things you’re asking is an issue of communication, that we do a better job of alerting folks when businesses and other kinds of things come into town?”

Mr. Dellinger said, “Mr. Mayor, you’re exactly correct.  Because this is very controversial and I don’t think there’s any member of that council that sits up here that doesn’t agree with that.  I think there is a line of communication that should have occurred and it did not. And I think that’s creating a worse situation with this.” 

The next person to express her comments was Kim Wymer who lives on Pleasant View Drive.  Her comments follow:  “I’m here tonight as a mother of 2 children.  I understand the situation you guys are in, but I’m just here to let you guys know how concerned I am with this group home coming into the subdivision.  I know that every day when I leave the house that danger is always there for my kids.  But I want to know that coming home is a safe and secure place.  I know that a property beside me is available that really scares me for my kids because we’re out and about outside.  I’m not against group homes.  I think they are extraordinary for people that need them, but I’m really,  really scared for my children.   Thank you.”

Mary Alice Burch was the next citizen to comment.  She stated, “I happen to agree with the citizens of this residential subdivision.  Mr. Jetter has a habit of buying properties, renovating them, and making them into group homes.  My name is Mary Alice Burch, 267 Clicks Lane.  I feel that New Market has enough of these homes.  There are other places that Mr. Jetter can go and do his business.  I have this letter. I was hoping that he would be here, but I will mail it to him with all of my concerns.  We cannot allow this to happen.  I know that you can’t do anything about it, but attorneys can.  I hope they can resolve this, in their favor.  This just shouldn’t happen.  Property values will decrease.  If you bring a buyer in there, who wants to buy in that area, like this woman with 2 small children?  These people will be walking the neighborhood I assume, and so that’s a detriment. It’s a detriment to that community.”  


The next speaker was Duncan Curry, representing the New Market Area Chamber of Commerce. He gave an update on the Chamber’s plans as follows: “ First, we’d like to thank the Town for their support in our Heritage Days success.  Next I’d like to let you know that the Chamber will be representing the Town of New Market on October 9th at the Clearbrook Welcome Center.  We’re also getting a team together for the March for Babies sponsored by the March of Dimes on October 4th at the Massanutten Military Academy in Woodstock.  If anyone is interested in being on this team, you may call Kathleen Boyles at 740-3673.  We’re also planning New Market Autumn Days on October 24th and 25th.  We’ve logged 211 volunteer hours for the month.”  


The next citizen to voice her opinion was Annette Allen who lives at 178 Stonewall Street.  Following are her comments:  “I’ve never done anything like this before, but I live right next door to both of the group homes.  I’ve lived there for almost 17 years.  I raised my children there.  I have grandchildren now and I have no worries about the residents.  They’re just normal people.  They go to work, they come home, they keep their yard very nice.  Their homes are very well kept.  They don’t bother anybody and they’re not the least bit harmful.”


Harry Wine, Jr. who lives at 9962 Pleasant View Drive was the next citizen to approach the podium with the following comments:  “I came in a little late. I’ve lived in New Market for thirty couple years and have been a property owner, taxpayer and voter for twenty some years.  I’ve lived in this subdivision, it’s all single family homes.  There’s no businesses in that subdivision and that’s one of the reasons we moved into that subdivision. We wanted a place to raise our kids off the busy street.  We lived on John Sevier Road for a number of years and it just got too busy for me.  So we found a subdivision with dead end streets, backs up to the park, a very nice location.  We like New Market a whole lot.  There are a lot of concerns, you know, about being a father with this group home coming into our neighborhood.  If we allow one home in, or two homes in, how many more are going to come in?  I don’t think that’s a good environment to raise my children.  In reading the R-1 zoning, low density residential, it says ‘This district is intended to establish areas where the residential housing of a low density capacity can be located.  Your regulations for this district are designed to stabilize and protect the essential characteristics of the district, and promote and encourage a suitable environment for family life.’”


“You know, before that subdivision was annexed into the Town, that’s all that was allowed, the single family homes.  Now since the Town has annexed that subdivision, you’re kind of changing the rules.  But we have some covenants to protect us and we’re moving forward with that.”


Mayor Smith asked Mr. Wine, “Where are you  perceiving that we’re changing the rules?  I’m having a little bit of an issue with that.”

Mr. Wine continued, “Maybe I’m wrong on that.  But I guess when the subdivision was established in 1965 we didn’t have the R-1 zoning rules as they are today.  Now since the Town has annexed that subdivision we have to abide by the Town of New Market’s R-1 zoning rules.  So I guess that’s where I’m coming from.  The other thing that is in our low density residential R-1 district reads ‘This district is protected against the encroachment of general commercial and industrial uses.  There’s an empty lot across the street from me, and as much as I like to see manufacturing in this country, I don’t want it across the street from my house.  That’s kind of what this is supposed to protect us from.  This is a business that’s trying to come into a residential subdivision.  I think that you all should help us with that a little bit.  When they came and applied for their business license, it should have sent up some red flags, and you should have communicated with the neighbors in the subdivision and the person who wanted to buy the property, and say ‘You know, we’re not certain this is a good fit for your business.’ The people got you in this office.  Now let’s protect our town here, guys. Stand up. Work with your townspeople here. You can see we have a lot of people here that are bothered by this.  Any help you can give us would be greatly appreciated.  Thank you.”

The next speaker was Robin Tull who lives at 358 Jackson Avenue.  She stated, “I’m not here to dispute whether a business can be in Pleasant View or not.  I’ve listened to what you have to say and I think you have something to stand on.  But I think that this is a case of fear and prejudice.  I don’t think it’s a case of what’s right and what’s wrong.  I have worked for George Jetter in the past.  My children were raised in a group home because we had the apartment in the downstairs of the home.  I had no fear for them.  Now I’m an administrator of a group home in Mount Jackson and my grandchildren come and visit on a regular basis.  These people want to be loved.  They want to feel like they fit in.  They are not the people of the ‘Village’ that are roaming around town with people fearing what might be stolen from their homes. They are people that are supervised.  There are staff with them at all times when they are out on the street.  When they are in the yard, staff are watching over them.  They are not all with mental illness.  Some have just mental retardation.  I wish that the people in the community would come and visit and know the people before they make a judgment call as to whether it’s a fitting place for a child to be around.  The business issue I understand, but please don’t make your decision because you think there’s something wrong with these people,  because it could be you or I in a car accident next week.”

Kathy Akers, who lives next door to the proposed group home, spoke briefly.  She related that some of the residents who will be moving there were recently brought to the property to look around, and one of them wandered off.  She was concerned that someone could wander on to her property, fall and break a bone, and she would be held responsible.  Ms. Akers was very soft spoken and much of what she said was inaudible, but, in general, she was against Mr. Jetter’s plans to locate the group home there.

John Wymer, a resident of Pleasant View Drive, offered the following comments:  
“I’m very concerned for the welfare of my grandchildren.  My son and our neighbors’ sons grew up in the subdivision.   We moved into the subdivision in 1975.  I’m an educator, been in the Shenandoah County Public School System for 33 years and now am retired.  So I’ve been associated with all types of individuals.  I’m considered with safety, but also concerned with property values.  When I moved there in ’75, all of the covenants were given to me, what we could do and what we could not do.  So I’m very concerned about this business moving in, and now I just heard a rumor that there could possibly be another one moving in right across the street from my home. My question may be to Mr. Ham. I don’t know whether he can give us any kind of advice.  If we take this up in the court system, would the entire Pleasant View Subdivision be a part of it or would an individual have to lead the way?”

Mr. Ham replied, “One property owner as the person who has to have standing.”

Mr. Wymer continued, “And could they receive help also from other subdivisions that might be coming along with that?”


Mr. Ham replied, “Whoever pays your legal bill is up to you.”


In response to the many comments from Pleasant View residents and others, Mr. Boies stated, “I think there’s a perception in the crowd that the Town of New Market doesn’t care, or isn’t interested in what you all are saying.  I think that’s the wrong thing to come out of this meeting.  There have been no permits issued for that property because none are required because of the state code stipulation that Mr. Ham explained earlier.  The Town became aware of this and the first thing we did was contact our legal counsel to make sure everything was on the up and up.  We went beyond that, not to downgrade Mr. Ham’s opinion, but I called other town managers and asked ‘How do you all handle this situation?’  And every one of them said from the beginning, ‘You can’t touch it.  The state code prohibits the Town from touching it.’ So there’s this perception that the Town hasn’t done anything, the Town doesn’t care.  The Town has thoroughly researched the issue.  Mr. Ham has spent numerous hours researching this issue.  He looked at the state code and he’s done a thorough review for the Town so that he can advise the Town Council on how they should act.  And his advice is correct.  You all cannot do anything.

And that’s a difficult thing for people to understand because you expect government to  take action.  But unfortunately in Virginia, we work under the Dillon System where the state is above us, and whatever they say we basically have to abide by.  They’re going to say that our wastewater has to meet a certain environmental standard in 2010 and we’re going to have to do that.  They’re basically our parents and we’re the kids and we have to follow their instruction.  What we’re telling you is we’ve done everything that we can do, and there was nothing to communicate because there wasn’t a permit issued or anything that we could actually require them to do.  There may be some perceived problems with the system and maybe we need to contact our state delegates to take care of that.  But at the Town level, we’ve done everything as thoroughly as we can and checked everything out.  It’s difficult to come in here and say there’s nothing we can do, but that is true of the case.  I hope that you all understand that.”

Mr. Wine asked, “Did you say that no business license has been issued?”


Mr. Boies responded, “Mr. Jetter has a license to do business in New Market.  Just like the person who mows lawns doesn’t have a business license for each yard that he mows.  He has a license to operate in the Town of New Market.”


Ernest Mongold asked, “How is he taxed on that?”


Mr. Boies stated, “For real estate tax, he will be taxed on the assessed value.”


Mr. Mongold continued, “What about business tax?”


Mr. Boies stated, “I don’t know.  I’d have to ask Teresa.”


Mr. Mongold asked, “Is he tax free?  He’s an LLC.”


Mr. Boies said he didn’t know but could find out for him.


The next citizen to comment was Junior Nesselrodt of 9909 Pleasant View Drive.  He stated, “You know what really gets me is, you said he didn’t have to have any permits.  I had to have a permit from the Town of New Market to put a 10’ X 12’ foot building in my back yard. It also had to be inspected by the Town of New Market.  You tell me that a business does not have to be inspected?  Mr. Jetter didn’t show up tonight.  But he sure put enough people in here to talk about it.  I’m not against group homes.  I’ve worked in nursing homes, and I know how they are.  And I know one of these days, if he has 2 in town or 3 in town, one of these days, and there’s no sidewalks up there; and this house sits between Route 11 and Massanutten.  Somebody’s going to get out up there and somebody’s going to get hurt. Then who’s that going to fall back on?”


Mr. Boies answered, “He’s going to be permitted by the Department of Behavioral Health and Developmental Services at the state level.  They’re going to issue him a license, so they’re going to be responsible because they have authority to regulate that site and that business.”

Mr. Nesselrodt continued, “My house, in 2 years has fallen 35,000 dollars in value because of the ecomony.  Now, if the rumor is true, that he’s going to buy Jerry’s house now (Jerry Newland’s),  you’ve got a main house, you’ve got an office behind it, and you’ve got a 3 car garage behind it.  How much are you all, or the state going to allow him to develop?”


“And this lady has a 4 year old son and a 6 or 7 year old daughter.  And there’s no fence between the yards.  Now who’s going to be responsible when something does happen?  It might not ever happen, but it might happen tomorrow.  Thank you.”


Ms. Mary Alice Burch said that she wanted to make one more comment about  Mr. Jetter.  “Mr. Jetter, for your information, could have purchased a home on Martz Drive.  He could have renovated it and made that into a group home.  But he didn’t. Why didn’t he?  Because Mr. Jetter lives on Martz Drive.”


There were no more citizens’ comments.

Committee Reports


Mayor Smith announced that there were no Committee meetings held in September.

 Action Items


The first action item was discussion and consideration of Resolution #198 supporting the Town’s latest grant application for the Downtown Streetscape Project.  Mr. Litten moved to approve Resolution #198 and Mr. Comer seconded the motion which passed unanimously.      

Next on the action agenda was discussion and consideration of an amendment to the Town Code removing Section 2-46 which requires a unanimous vote to change certain procedural matters by Council.  Mr. Blosser made a motion to approve the said amendment to the town Code.  Mr. Comer seconded.  A brief discussion ensued.  Mr. Click asked, “Why are we changing this section of the Code?  Is there a reason for it?”

Mayor Smith stated that he didn’t know who put it on the agenda.

Mr. Blosser said, “I put it on the agenda because I don’t think one person should dictate what the Council should do.”

Mr. Click stated, “It’s been on the books for heaven only knows how long.  The latest revision of the Code was 1995 and it was certainly included then. And most of that revision contained everything from the get-go I guess. I don’t know without further research on it.”

Mr. Litten added, “Since my term on the Council I think it has come up twice. Once it got voted for unanimously,  and once it was not unanimous. And my comment at that time remains the same now.  This particular meeting that’s coming up, I think it’s totally unfair to have a meeting without the mayor and the vice-mayor here – and the town manager.  I also think it’s unfair to ask them to turn around, after serving all day in meetings, to drive home from Norfolk, or wherever it is, that night and drive back for the meetings the next morning versus moving the meeting to the next Monday, which got turned down. It was my opinion then and it’s the same now.”


Mr. John Chroniger asked the following question: “ Does this resolution narrowly define just the moving of a meeting or is it for any agenda item?”

Mr. Boies stated, “It refers to any action, any rules set in Chapter 2 of the Town Code pertaining to the Town Council.  There is a separate rule that requires the unanimous vote for changing a meeting agenda, and that will still be in place.”


Mr. Chroniger then asked, “Well what about canceling a meeting?  Suppose you showed up, you had the quorum, and mandated the motion right then that this meeting be adjourned.  Is that legitimate, to avoid an issue that was facing you at that point, or would you need unanimous consent to adjourn the meeting without going through the agenda?”


Mr. Boies replied, “I think that once a meeting is called the mayor is the only one who can adjourn it.”


Mr. Ham stated, “The law on the books now says that it has to be unanimous to close the meeting.  That issue would not change.”


Mr. Chroniger added, “Well, before you get to the agenda you have to have a unanimous vote to change the agenda.”


Mr. Ham said that would stay the same.


Mr. Chroniger continued, “So before you can begin, then you would have to change the agenda, to say that you’re going to move the adjournment up on the calendar of events for that particular meeting, because you have a set order that you have to go through.  For you to move the adjournment up to right behind the opening, you would need unanimous consent.” 


Both Mr. Ham and Mr. Boies acknowledged that Mr. Chroniger was correct.  


Mayor Smith then asked for a roll call vote which resulted in ayes (5) nays (1) with Mr. Click casting the dissenting vote.

The third action item was discussion and consideration of moving the October Council meeting from October 19th to October 26th  because of the VML Conference.  Mr. Blosser moved to change the meeting as stated.  Mr. Comer seconded, and the motion carried on the following roll call vote: ayes (5) nays (1), with Mr. Click being the dissenting voter. 


Next under Council action items was the 5 requests from the Chamber of Commerce for Autumn Days on October 24th and 25th.  Mr. Boies listed these requests earlier in the meeting.  Mr. Blosser made a motion to approve the first 4 items, specifically excluding request #5, which was for two (2) portajohns to be used on the town parking lot for both days.  Mr. Fadeley seconded the motion which carried unanimously.  

Action item #5 was discussion and consideration of the Funding Agreement between the Virginia Resource Authority and the Town of New Market for the $3.6 million in stimulus funds the Town received for the force main and pump station project.  The packet contained lengthy details of the agreement which basically stipulates the Town’s responsibilities in order to receive the $3,656,513 in stimulus funds and also the process for the disbursement of funds.  Mr. Litten had some questions regarding the agreement.  


Mr. Ham stated that perhaps a brief explanation of the agreement would be in order before calling for a motion.  He proceeded with the following:  It is a state agency that administers this fund and they require us to comply with some laws in order to get the money.  I’ve talked with Chris about this and we’re going to make sure that everything for the pipeline complies with the Funding Agreement.” 


Mr. Boies added, “Basically many of the terms of the agreement are dictated by the laws that created the stimulus funding and we don’t have any choice but to abide by them.”


Mr. Litten said that he would wait for the discussion period to ask his questions.

Mr. Click made a motion to approve the Funding Agreement and Mr. Blosser seconded.  

Mr. Litten asked Mr. Ham a question regarding section 5.3(a) under Termination. He stated, “That scares the heck out of me, that they have the right at any time to decide that they don’t want to give us this money, and we’re stuck in the middle of this whole thing. Is that the way I read this?”

Mr. Ham replied,  “Basically, no, there’s (b), (c) and (d).”


Mr. Litten continued, “But it doesn’t say, section 5.3 doesn’t clarify that (b) and (c) or (d) come in.  It just says, ‘The Board, on behalf of the Fund may terminate this Agreement for any reason upon 30 days written notice to the Locality.  The Locality shall be paid for no service rendered or expense incurred after receipt of such notice…….’  I mean, hypothetically, if the President said, ‘I made a mistake. I have to take my money back’, we’d be committed for 3 ½ million dollars.” 


Mr. Boies stated, “Well, we’re going to have to be committed to that $3 ½ million anyway because of our agreement with Broadway.  So either way we would have to go forward with the project.”

Mr. Ham added, “There’s lots of stuff in here that concerns me, to be honest with you.  Section (a) doesn’t bother me as much as term ‘oral representation’ in section (b). But if we’re getting this stimulus money we don’t get to complain is my understanding. I had this oral representation and other things circled that Chris and I discussed.  But we’re the ones with our hands out getting the money and we didn’t think that we really had any ability to negotiate any of these provisions.  And none of them look all that bad.  I see what you mean, and the answer is quite simply, ‘Yes’.  We are legally obligated to build it because we have to comply with the sewage treatment laws.  We were expecting to spend 7 million bucks on this, now we’re expecting to spend zero except for a few hundred thousand for inspection fees.  There’s a lot of stuff in here and there’s a lot of trouble that has to be gone through to get this money.”


Mr. Boies added, “It’s all red tape.  That’s all it is.”


There was no further discussion and Mayor Smith asked for the roll call vote which resulted in ayes (6) nays (0).

Mayor’s Comments


Mayor Smith’s comments follow: “I’d like to say that the Heritage Days was well done by the Chamber of Commerce.  I was glad to see we raised about a $101 from our comment booth.  A lot of out- of- town folks stopped by and gave money for the library.  

We had compliments on the Town, which says a lot in my estimation.”  


“I’m looking forward to the ‘Autumn Days’.  I think it’s a good idea to do it in cooperation with the Community Center and the American Legion.  I think it will be a successful event.”


I think it’s the first week-end in December we’ll be doing the tree lighting.  It will be the 3rd Annual and the youth choir from Reformation Lutheran Church will be singing here, and then we’ll move to the Shenvalee where there will be a Christmas tree decorating contest going on.  It sounds like a good event, so put that on your calendars.”


“I would like to thank all of you for coming tonight.  We’d like to see you at every meeting.  I appreciate the comments in terms of communication.  We’re continuing to try to improve our communication with the citizens of New Market. We consider it extremely important that we know what’s going on and that the information we’re getting out is accurate.  We’ve done this through improvement of the website, by putting action items on the website and putting our Committee meetings on the website.  Any suggestions you have about ways we can better communicate and better share the concerns and interests of the citizens of New Market with the Council and with the Town staff, please let us know.  It is a great concern of ours and we need to be aware of what’s going on out there in the community and working for the betterment of the citizens of New Market.  That’s what we’re here for.”  

Council Comments


Mr. Litten made the following comments:  “I’m speaking now as a private individual.  These are my personal feelings.  When I got voted into this position, I’ve always voted by what the law said was right.  I didn’t always like voting that way.  This is not a voting issue.  I wish it were, to tell you the truth, because I think I will tell you exactly how I would vote in this issue.  This is not a voting issue for the Town.  I can’t vote on it.  But personally, if I lived in Pleasant View Subdivision, I’d be at the front door banging and wanting to do the same thing you’re doing.  But I just wanted you to understand that, from the position where I’m sitting here, by law, I can’t do a thing about it.  But it’s my personal view I wanted you to know that I side and understand about it. Side is maybe not the right word.  I understand exactly what you’re saying.  I just wanted to make that clear to you.  It could happen in my neighborhood and I wouldn’t want it to and I couldn’t stop it.  We don’t have a covenant in ours, as you know, to stop it so I couldn’t fight it.”


Mr. Wine commented, “We’ll gladly accept a donation.”


Following some laughter, Mr. Litten said, “Don’t laugh. You may get one.”       
Staff Comments


There were no staff comments.  

Closed Session


Mr. Boies read the pre-motion statement as follows:  “The closed session is to consult with legal counsel regarding certain specific legal matters requiring the provision of legal advice by our attorney, as authorized by section 2.2-3711(A)(7) of the state code.
The subject matter of the meeting is the annexation agreement with Shenandoah County.” Mr. Litten made the motion to go into closed session and Mr. Comer seconded.  The motion carried unanimously.  The closed session began at 8:32 pm. 


Following the closed session which ended at 8:44 pm, Mr. Boies read the Certification Resolution and Mr. Blosser moved to approve it.  The motion was seconded by Mr. Comer and carried unanimously.
Adjournment


Following a motion by Mr. Blosser and a second by Mr. Comer, Mayor Smith adjourned the meeting at 8:45 pm.
                                                                                        __________________

   





                Larry Smith, Mayor
     ___________________________
     Jeanne K. Rinker, Town Clerk
